Envi ronmental Justice and | CCR

What is environnental justice, and why is environnental justice
rel evant to | CCR?

The Agency Definition of Environnmental Justice

According to U S. EPA, environnmental justice neans:

* the fair treatment of people of all races, cultures and incones
with respect to the devel oprnent, inplenentation and enforcenent of
environnental | aws, regul ations, prograns and policies;

* that no racial, ethnic or socioeconomc group should bear a
di sproportionate share of the negative environnental consequences
resulting from the operation of industrial, nunicipal and
commercial enterprises and fromthe execution of federal, state and
| ocal prograns and policies; and,

* that cormunities, private industries, |ocal governnents, states,
tribes, federal gover nnent , grass roots organizations and
i ndividual s act responsibly and ensure environnental protection to
all communities. See 58 Fed. Reg. 63955, 63957 (Decenber 3, 1993).

Wiy is environnental justice relevant to | CCR?

Environnmental justice is relevant to all U S. EPA activities
by virtue of Executive Order and wel |l -established Agency policy.
In addition, there are specific mandates in the Cean Air Act,
i ncl udi ng provisions of Section 129 now before the I CCR which are
relevant to environnental justice issues. To the extent U S. EPA
Wil | del egate its responsibilities for inplenentation and
enf orcenent of conbustion em ssion standards to its State partners,
it is authorized to inpose and enforce requirenents to ensure non-
discrimnation. Finally, it is anticipated the Agency wll issue
definitive guidance on the legal requirenents arising fromits
commtnment to environnental justice in the near future.

Executive Order 12898

President Clinton signed Executive Order No. 12898, Federal
Actions To Address Environnental Justice in Mnority Popul ations
and Low I ncone Popul ations, on February 11, 1994. 59 Fed. Reg. 7629
(Feb. 16, 1994).

Executive Order No. 12898 does not create a new | egal renedy.
Reno, Janet . " Depart nent of Justice Cuidance Concerning
Environnmental Justice" (January 9, 1995), p. 2. As an interna
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managenent tool of the Executive Branch, the Oder directs Federal
agencies to put into place procedures and take actions to nake
achi eving environnental justice part of their basic mssion. |d.
President dinton explained that Federal agencies have the
responsibility to pronote "nondi scrimnation in Federal prograns
substantially affecting human health and the environnent." 1d
Accordingly, agencies nust inplenent actions to identify and
address disproportionately high and adverse human health or
environnental effects of their prograns, policies, and activities
on mnority and |owincone populations and federally-recognized
Indian tribes. |d.

I n a nmenorandum i ssued cont enporaneously with the Order, the
Presi dent "underscored certain provisions of existing |aw that can
hel p ensure that all comunities and persons across the Nation live
in a safe and healthful environnment". 1d. For exanple, the
Presidential nenorandum enphasizes that Title VI of the Cvil
Rights Act of 1964 provides an opportunity for Federal agencies to
address environnmental hazards in mnority communities and |ow
i ncome communities. This purpose is acconplished by ensuring
conpliance with the existing non-discrimnation provisions in
Federal contracts with State agency partners.

U.S. EPA Policy

US EPA has two overarching goals in relationship to
environnmental justice. U S. Environnmental Protection Agency, Draft
Environnental Justice Strategy for Executive Order 12898 (January,
1995). U S. EPA' s first goal is to ensure that no segnent of the
popul ati on, regardless of race, color, national origin, or incone,
suffers disproportionately from adverse hunman health or
environmental effects as a result of EPA's policies, prograns, and
activities Id. "Introduction" by Carol M Browner

U.S. EPA s second overarching goal is to ensure that those who
must live with environnmental decisions - community residents,
environmental groups, State, Tribal and 1local governnents,
busi nesses - nmust have every opportunity for public participation
in the making of those decisions. 1d. An infornmed and invol ved
| ocal comunity is regarded as a necessary and integral part of the
process to protect the environnent. |d.

Envi ronnental Justice and the O ean Air Act

The connections between the Clean Air Act and environnental
justice were first described US. EPA during the Bush
Admnistration in a report entitled Environmental Equity - Reducing
Ri sk For All Comrunities, EPA230-R-92-008, June 1992. Anopbng the
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primary factual conclusions of this report is that racial
mnorities, who live in urban areas in higher percentages than
their white counterparts, disproportionately experience the
consequences of higher air pollution found in urban settings.

The Environnental Equity report concl udes:

The literature avail abl e suggests that exposure, siting,
sensitivity, and the distribution of air pollutants raise
concerns about equity with respect to air pollution.
Avai | abl e studi es do not denonstrate (or even raise the
suggestion) that OAR s policies have resulted in
differential allocations of environnmental benefits.
However, the literature exam ned suggests that racial
mnority and | owinconme popul ati ons have experienced
poorer air quality because they tend to live in urban
areas and have in sonme cases lived in close proximty
to air polluting facilities. Also, in sone cases, they
may be nore sensitive to certain air pollutants than

t he general popul ation.

In considering this conclusion in light of QAR s opportunities
under the 1990 Clean Air Act Amendnents, the report observes:

To the extent urban air quality is inproved via the Act,
mnority popul ations will experience higher relative
benefits than the general popul ation because of their high
representation in urban areas.

In discussing the effects of regulatory action nandated under the
1990 anmendnents, the report concl udes:

The reductions in exposure and associ ated control costs
will in general be distributed widely. However, several
of the changes enacted could potentially have greater
econom ¢ inpacts on | owinconme people than on m ddl e-

or high-incone groups...Once again, opportunities exist
for EPA to include consideration of those racial mnority
and | owincone comunities who are at greatest risk than
t he popul ation as a whole in devel opment of this guidance.

Envi ronnental Justice and | CCR

The focus of the Air Division's environnmental justice
opportunities has been in rule devel opnent under the Clean Air Act
of 1990. These opportunities include considering environnental
justice in NSR and PSD permtting, inproving public participation
under Title V, establishing siting standards for incinerators under
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Section 129, revising anbient air quality standards, and
i ncorporating environnental justice into research and regul ati on of
hazardous air pollutants. There are four opportunities which are
specifically inportant for |ICCR

First, Section 129 (a)(3) requires siting requirenents for new
solid waste burning units which "mnimze, on a site specific
basis, to the maxi num extent practicable, potential risks to public
health or the environnent." |CCR provides a clear opportunity for
rul emaking on this requirenent, including the identification of
factors and procedures (including enhanced public participation)
whi ch nust be used in the characterization of risk mnimzation.

Second, there are opportunities under Sections 112, 129 and
501 to enhance public participation in the permtting of
conbust ors. These opportunities are separately described in a
conpani on background paper entitled Public Participation and | CCR

Third, because U. S. EPA is authorized to, and anticipates,
del egating inplenmentati on of conbustor rules to States (see 112(1),
and, 129(b)(2)), rules devel oped through ICCR could include terns
designed to address di sproportionate i npact and public
participation in subsequent state activities. The Adm nistrator
could also independently include these terns in delegation
agr eenent s.

Fourth, pursuant to Title VI of the Cvil R ghts Act of 1964,
U S. EPA nust ensure that progranms or activities receiving EPA
financi al assistance that affect human health or the environnent do
not directly, or through contractual or other arrangenents, use
criteria, nethods, or practices that have a discrimnatory effect
on the basis of race, color or national origin. Menorandum from
Jean C. Nel son, General Counsel, to Carol Browner, Adm nistrator
March 17, 1994. As a practical matter, this requires U S. EPAto
enforce a standard provision in its grant agreenents with its
State-funded partners, in which States agree they -

6. WII conply with all Federal statutes relating to
non-di scrimnation. These include but are not limted to:
(a) Title VI of the Gvil Rghts Act of 1964 (P.L. 88-352)...

| CCR does not have a mandate related to Title VI. However,
two provisions which are directly relevant to | CCR provide a basis
for further defining how States can conduct their federally-funded,
federal |l y-del egated activities so as to avoid violating non-
di scrimnation requirenents.

Section 112(l) indicates that States may devel op and submt

4



prograns for the inplenentation and enforcenment of standards
established pursuant to Section 112. For her part, the
Adm nistrator is required to publish guidance which establishes the
criteria through which States can devel op and seek approval for
t hese prograns. It may be possible for the Admnistrator to
establish environnmental justice requirenents under Section 112 as
part of the delegation of this program to States. The
Adm ni strator could use this authority to pronul gate requirenents
which wll ensure States are exercising their authority
consistently wwth Title VI and environnental justice.

Section 129(b)(2) indicates that States in which solid waste
burning facilities are operating shall submt to the Adm nistrator
a plan to inplenment and enforce Section 129 guidelines. The
Adm nistrator is given broad discretion over the approval or
di sapproval of these mandatory State plans (See 40 CRF Part 60,
Subpart B, for an exanple of this process which includes nmandatory
public participation in the developnent of a state plan). The
standards for approval for new sources nust include factors unique
to Section 129(a)(3): a determ nation of nethods and technol ogi es
for renoval or destruction of pollutants before, during and after
conbustion; and, siting requirenents that mnimze "to the maxi num
extent practicable"” potential risks to human health and the
environment. These uni que requirenents suggest the Adm nistrator
shoul d i ncorporate guidance on Title VI and environnental justice
into the review and approval of state plans to inplenent and
enforce 129(a)(3).

Envi ronmental Justice and | CCR

What is environnental justice, and why is environnental justice
rel evant to | CCR?

The Agency Definition of Environnmental Justice

According to U S. EPA, environnmental justice neans:

* the fair treatment of people of all races, cultures and incones
with respect to the devel opnent, inplenentation and enforcenent of
environnental | aws, regul ations, prograns and policies;

* that no racial, ethnic or socioeconomc group should bear a
di sproportionate share of the negative environnental consequences
resulting from the operation of industrial, nunicipal and
commercial enterprises and fromthe execution of federal, state and
| ocal prograns and policies; and,

* that communities, private industries, |ocal governnents, states,
tribes, federal gover nnent , grass roots organizations and
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i ndi vidual s act responsibly and ensure environnmental protection to
all communities. See 58 Fed. Reg. 63955, 63957 (Decenber 3, 1993).

Wiy is environnental justice relevant to | CCR?

Environnmental justice is relevant to all U S. EPA activities
by virtue of Executive Order and wel |l -established Agency policy.
In addition, there are specific mandates in the Cean Air Act,
i ncludi ng provisions of Section 129 now before the I CCR which are
relevant to environnental justice issues. To the extent U S. EPA
Wil | del egate its responsibilities for inplenentation and
enf orcenent of conbustion em ssion standards to its State partners,
it is authorized to inpose and enforce requirenents to ensure non-
discrimnation. Finally, it is anticipated the Agency wll issue
definitive guidance on the legal requirenents arising fromits
commtnment to environnental justice in the near future.

Executive Order 12898

President Cinton signed Executive Order No. 12898, Federal
Actions To Address Environnental Justice in Mnority Popul ations
and Low I ncone Popul ations, on February 11, 1994. 59 Fed. Reg. 7629
(Feb. 16, 1994).

Executive Order No. 12898 does not create a new | egal renedy.
Reno, Janet . " Depart nent of Justice Cuidance Concerning
Environmental Justice" (January 9, 1995), p. 2. As an interna
managenent tool of the Executive Branch, the Oder directs Federal
agencies to put into place procedures and take actions to nake
achi eving environnental justice part of their basic mssion. |d.
President dinton explained that Federal agencies have the
responsibility to pronote "nondi scrimnation in Federal prograns
substantially affecting human health and the environnent." 1d
Accordingly, agencies nust inplenent actions to identify and
address disproportionately high and adverse human health or
environnental effects of their prograns, policies, and activities
on mnority and |owincone populations and federally-recognized
I ndian tribes. |d.

I n a nmenorandum i ssued cont enporaneously with the Order, the
Presi dent "underscored certain provisions of existing |aw that can
hel p ensure that all comunities and persons across the Nation live
in a safe and healthful environnment". 1d. For exanple, the
Presi dential nenorandum enphasizes that Title VI of the Cvil
Rights Act of 1964 provides an opportunity for Federal agencies to
address environnental hazards in mnority communities and |ow
i ncome communities. This purpose is acconplished by ensuring
conpliance with the existing non-discrimnation provisions in
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Federal contracts with State agency partners.

U.S. EPA Policy

U S EPA has two overarching goals in relationship to
environnmental justice. U S. Environnmental Protection Agency, Draft
Environnental Justice Strategy for Executive Order 12898 (January,
1995). U S. EPA' s first goal is to ensure that no segnent of the
popul ati on, regardless of race, color, national origin, or inconeg,
suffers disproportionately from adverse hunman health or
environmental effects as a result of EPA's policies, prograns, and
activities Id. "Introduction" by Carol M Browner

U.S. EPA s second overarching goal is to ensure that those who
must live with environnental decisions - community residents,
environmental groups, State, Tribal and 1local governnents,
busi nesses - must have every opportunity for public participation
in the making of those decisions. 1d. An infornmed and involved
| ocal comunity is regarded as a necessary and integral part of the
process to protect the environnent. |d.

Envi ronnental Justice and the O ean Air Act

The connections between the Clean Air Act and environnental
justice were first described US. EPA during the Bush
Admnistration in a report entitled Environmental Equity - Reducing
Ri sk For All Comrunities, EPA230-R-92-008, June 1992. Anopbng the
primary factual conclusions of this report is that racial
mnorities, who live in urban areas in higher percentages than
their white counterparts, disproportionately experience the
consequences of higher air pollution found in urban settings.

The Environnental Equity report concl udes:

The literature avail abl e suggests that exposure, siting,
sensitivity, and the distribution of air pollutants raise
concerns about equity with respect to air pollution.
Avai | abl e studi es do not denonstrate (or even raise the
suggestion) that OAR s policies have resulted in
differential allocations of environnmental benefits.
However, the literature exam ned suggests that racial
mnority and | owinconme popul ati ons have experienced
poorer air quality because they tend to live in urban
areas and have in some cases lived in close proximty
to air polluting facilities. Also, in sone cases, they
may be nore sensitive to certain air pollutants than

t he general popul ation.

In considering this conclusion in light of QAR s opportunities
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under the 1990 Clean Air Act Amendnents, the report observes:

To the extent urban air quality is inproved via the Act,
mnority popul ations will experience higher relative
benefits than the general popul ation because of their high
representation in urban areas.

In discussing the effects of regulatory action nandated under the
1990 anmendnents, the report concl udes:

The reductions in exposure and associ ated control costs
will in general be distributed widely. However, several
of the changes enacted could potentially have greater
econom ¢ inpacts on | owincome people than on m ddl e-

or high-incone groups...Once again, opportunities exist
for EPA to include consideration of those racial mnority
and | owincone communities who are at greatest risk than
t he popul ation as a whole in devel opment of this guidance.

Envi ronnental Justice and | CCR

The focus of the Air Division's environnmental justice
opportunities has been in rule devel opnent under the Clean Air Act
of 1990. These opportunities include considering environnental
justice in NSR and PSD permtting, inproving public participation
under Title V, establishing siting standards for incinerators under
Section 129, revising anbient air quality standards, and
i ncorporating environnental justice into research and regul ati on of
hazardous air pollutants. There are four opportunities which are
specifically inportant for |ICCR

First, Section 129 (a)(3) requires siting requirenents for new
solid waste burning units which "mnimze, on a site specific
basis, to the maxi num extent practicable, potential risks to public
health or the environnent." |CCR provides a clear opportunity for
rul emaking on this requirenment, including the identification of
factors and procedures (including enhanced public participation)
whi ch nust be used in the characterization of risk mnimzation.

Second, there are opportunities under Sections 112, 129 and
501 to enhance public participation in the permtting of
conbustors. These opportunities are separately described in a
conpani on background paper entitled Public Participation and | CCR

Third, because U. S. EPA is authorized to, and antici pates,
del egating inplenmentati on of conbustor rules to States (see 112(1),
and, 129(b)(2)), rules devel oped through ICCR could include terns
designed to address di sproportionate i npact and public
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participation in subsequent state activities. The Adm nistrator
could also independently include these terns in delegation
agr eenent s.

Fourth, pursuant to Title VI of the Cvil R ghts Act of 1964,
U.S. EPA nmust ensure that progranms or activities receiving EPA
financi al assistance that affect human health or the environnent do
not directly, or through contractual or other arrangenents, use
criteria, nethods, or practices that have a discrimnatory effect
on the basis of race, color or national origin. Menorandum from
Jean C. Nel son, General Counsel, to Carol Browner, Adm nistrator
March 17, 1994. As a practical matter, this requires U S. EPAto
enforce a standard provision in its grant agreenments with its
State-funded partners, in which States agree they -

6. WII conply with all Federal statutes relating to
non-di scrimnation. These include but are not limted to:
(a) Title VI of the Gvil Rghts Act of 1964 (P.L. 88-352)...

| CCR does not have a mandate related to Title VI. However,
two provisions which are directly relevant to | CCR provide a basis
for further defining how States can conduct their federally-funded,
federal |l y-del egated activities so as to avoid violating non-
di scrimnation requirenents.

Section 112(l) indicates that States may devel op and submt
prograns for the inplenmentation and enforcenment of standards
established pursuant to Section 112. For her part, the
Adm nistrator is required to publish guidance which establishes the
criteria through which States can devel op and seek approval for
t hese prograns. It may be possible for the Admnistrator to
establish environnental justice requirenents under Section 112 as
part of the delegation of this program to States. The
Adm ni strator could use this authority to pronul gate requirenents
which wll ensure States are exercising their authority
consistently wwth Title VI and environnental justice.

Section 129(b)(2) indicates that States in which solid waste
burning facilities are operating shall submt to the Adm nistrator
a plan to inplenment and enforce Section 129 guidelines. The
Adm nistrator is given broad discretion over the approval or
di sapproval of these mandatory State plans (See 40 CRF Part 60,
Subpart B, for an exanple of this process which includes nandatory
public participation in the devel opnent of a state plan). The
standards for approval for new sources nust include factors unique
to Section 129(a)(3): a determ nation of nethods and technol ogi es
for renoval or destruction of pollutants before, during and after
conbustion; and, siting requirenents that mnimze "to the maxi num
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extent practicable"” potential risks to human health and the
environment. These uni que requirenents suggest the Adm nistrator
shoul d i ncorporate guidance on Title VI and environnental justice
into the review and approval of state plans to inplenent and
enforce 129(a)(3).
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Pol | uti on Preventi on and | CCR

What is the basis for pollution prevention to be incorporated as a
primary consideration in | CCR standard-setting?

The general purposes of the Cean Air Act dictate that
pol lution prevention should be a primary consideration in ICCR s
standard setting activities. Section 101(c) of the Cean Ar Act
st at es:

A primary goal of this chapter is to encourage or otherw se
pronote reasonable Federal, State and |ocal governnent
actions, consistent wwth the provisions of this chapter, for
pol l uti on prevention.

Pol l'ution prevention also appears in three of four Congressional
purposes for the pronmulgating the Clean Air Act. CAA Section 101
(b)(2),(3) and (4). For exanple, Section 101 (b)(4) asserts:

The purposes of this subchapter are...to encourage and assi st
the devel opnent and operation of regional air pollution
prevention and control prograns.

More specifically, as to new solid waste incinerator units,
Section 129(a)(3) requires a consideration of "methods and
technol ogies for renoval or destruction of pollutants before,
during or after conmbustion...". The specific nmeasures referenced
in Section 112(d)(2) also strongly suggest that pollution
prevention neasures should be carefully evaluated in standard

setting for both new and existing sources. Section 112(d)(2)
mandates the use of "neasures, processes, nethods, systens or
techni ques”, including neasures which are designed to:

...reduce the volume of, or elimnate emssions of, such
pol l utants through process changes, substitution of materials,
or other nodifications.

These neasures are simlar to the description of pollution
prevention through source reduction found in the Pollution
Prevention Act of 1990. In this Act, source reduction is
characterized as:

equi pnent or technol ogy nodifications, process or procedure
nodi fications, refornul ation or redesign of products,
substitution of raw materials, and inprovenents in
housekeepi ng, mai ntenance, training or inventory control.
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The use of such pollution prevention neasures are explicitly
endorsed by Congress in the Pollution Prevention Act of 1990:

The Congress hereby declares it to be the national policy of
the United States that pollution should be prevented or
reduced at the source whenever feasible... 42 U S CA
13101(b).

Consequently, the use of pollution prevention nmeasures should be
directly relevant both to identifying the emssions control
achi eved by the best controlled simlar unit (for new sources),
and, the average em ssions achieved by the best performng 12
percent of conparable units in any category (for existing sources).
Pol I uti on prevention should be relevant to both the determ nation
of the MACT floor and, eventually, MACT.

VWhat are the Kkey issues related to incorporating pollution
prevention neasures into |CCR s standard-setting activities?

One issue relevant to pollution prevention in the | CCR process
is that the MACT determnation is driven by em ssion conparisons
anong simlar existing sources. Sinply, the best controlled
sources - the nmandated benchmarks for standard-setting - may not be
using pollution prevention to achieve their results. That is, if
| ow em ssions fromthe best controlled unit(s) in a category are
achi eved t hrough end-of -t he- pi pe technol ogi es, pollution prevention
strategi es may be overl ooked despite their potential econom c and
environnental nerits. Nonet hel ess, as a practical nmatter, many
sources may eventually be driven to consider pollution prevention
to attain the em ssion standards mandated by this rul emaking.

Anot her issue relevant to pollution prevention in ICCRis that

sone readily available pollution prevention practices wll be
properly characterized as "design, equipnent, work practice or
oper ati onal standards". Section 112(D) allows consideration of

t hese neasures in standard-setting, but only if the Adm nistrator
determnes it is not otherwise feasible to prescribe or enforce an
em ssion standard for control of hazardous air pollutants. see CAA
Section 112(h). I n previous, anal ogous processes, U S. EPA has
taken the position that an analysis of design, equipnment, work
practice and operational standards can take place in addition to,
but not in lieu of, a consideration of em ssion standards in the
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devel opnent of regul atory standards.

Finally, a practical issue related to pollution prevention in
ICCR is that source workgroups may not assenble sufficient
information to denonstrate that the best controlled sources in a
category are, in fact, enploying pollution prevention. |If source
work groups are not vigorously seeking to identify pollution
prevention practices in their inventorying activities, it wll be
difficult to pronote these neasures in subsequent standard-setting
di scussi ons.
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Public Participation and | CCR

Is there a | egal mandate for public participation in the
permtting of conbustion facilities subject to em ssion standards
under Sections 112 and 129?

Public Participation Under Sections 112 and 129 WII| Fl ow Through
Facility Permitting Under Title V of the Cean Ar Act

At the conclusion of this rul emaki ng process, U S. EPA s final
rules will be franed as category-based em ssion standards. Section
112 and 129 facilities wll then be subject to conpliance
schedul es. For exanple, under Section 112, these schedul es should
ensure facilities will conply "as expeditiously as practical” with
the new regul ations, but in no event later than 3 years after the
effective date of these standards.

The inpl enentation of the conmbustor em ssion standards wl |l
fl ow through the new, federally nandated operating permt program
established by the 1990 A ean Air Act, commonly called the Title V
Program That is, regulated facilities will be required to obtain
operating permts which denonstrate conpliance with the em ssion
standards established through U S. EPA s rul emaki ng for conbustors.

As a practical matter, in nost cases, state agencies have or
wi || have received federal approval for inplenenting and enforcing
Title V. Consequently, state environmental agencies wll bear day-
to-day responsibility for issuing operating permts which conform
with the Section 112 and 129 standards for conmbustors. Also as
result, public participation opportunities will flow through state-
approved Title V permtting prograns. That is, questions about
public participation under Sections 112 and 129 invariably flow
into the Title V permtting process because Title V wll be the
mechani sm by which emssion standards are inplenmented on a
facility-by-facility basis.

Under Title V, the mnimum requirenents for public
participation include public notice, an opportunity for public
coment and a public hearing, and availability to the public of any
permt application, conpliance plan, permt, and nonitoring and
conpliance report. 42 U S C A 766la(b)(6) and 42 U S.CA
7661b(e). A state-approved Title V permtting program nust also
i nclude "an opportunity for judicial reviewin State Court of the
final permt action by...any person who participated in the public

comment process.” 42 U.S.C. A 766la(b)(6). Wthin this broad
mandate for public participation in the permtting process, each
approved State will develop specific inplenenting progranms which

nmust be approved by the U S. EPA.  Consequently, there will be sone
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state-by-state variations in the opportunities for public
participation in the permtting of conbustors subject to Section
112 and 129 standards.

Additional Opportunities for Public Participation
Under Sections 112 and 129

There is also evidence that Section 112 may, and Section 129
does, nmandate additional opportunities for public participation
beyond those generically offered under Title V's permtting
program

Section 112(1) indicates that States may devel op and submt
prograns for the inplenentation and enforcenment of standards
established pursuant to Section 112. For her part, the
Adm nistrator is required to publish guidance which establishes the
criteria through which States can devel op and seek approval for
t hese prograns. It may be possible for the Admnistrator to
establish additional public participation requirements under
Section 112 as part of the delegation of this programto States.
That is, the Admnistrator may choose to use this authority to
promul gate nore expansive public participation opportunities for
conbustors subject to Section 112 than are generically avail able
under Title V.

Section 129(b)(2) indicates that States in which solid waste
burning facilities are operating shall submt to the Adm nistrator

a plan to inplenent and enforce Section 129 guidelines. The
Adm nistrator is given nuch broader discretion over the approval or
di sapproval of these mandatory State plans. Mor eover, the

standards for approval for new sources nust include factors unique
to Section 129(a)(3): a determ nation of nethods and technol ogi es
for renoval or destruction of pollutants before, during and after
conbustion; and, siting requirenents that mnimze "to the maxi num
extent practicable"” potential risks to human health and the
environment. These uni que requirenents suggest the Adm nistrator
shoul d i ncorporate nuch broader concepts of public participation
than the generic procedures mandated for other facilities subject
to the Title V program
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